DELEGATION OF AUTHORITY BY AN AGENT* § I. DniXEOATUS NON POTST D4LXGARI.-The appointment of an agent in any particular case is made, as a rtile, because he is supposed by his principal to have some fitness for the performance of the duties to be undertaken. In certain cases his appointment is owing to the fact that he is considered, to be especially and particularly fit. The undertaking demands judgment and disdretion, which he is supposed to possess; or it requires the skill and learning of an expert, which he assumes to be; or personal force and influence are desirable, and these the agent is thought to be able to exercise. Here is the delectus personce, and it is obvious that unless the principal has exfressly or impliedly consented to the employment of a substitute, the agent owes to the principal the duty of a personal discharge of the trust.
I § 2. Gr =RAI RuLi.-Hence it is the general rule 9 f the law that in the absence of any authority, either express or implied, to employ a subagent, the trust committed to the agent is presumed to be exclusively personal and cannot be delegated by him to another so as to affect the rights of the principal.
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The principal may, of course, expressly authorize the appointment of subagents, the delegation of the authority or the substitution of another in the place of the agent named; and formal powers of attorney quite frequently expressly confer "full power of substitu-tion and revocation," and in terms confirm whatever the attorney named "or his substitute" may lawfully do in the premises.
The general rule is, also, as will be seen, subject to be modified by the peculiar circumstances ahd necessities of each particular case, from which or from the usage of trade, a power to delegate the authority may be inferred ;2 but in the absence of such express authority or such circumstances the general rule is fixed, imperative and inflexible, resting upon ample foundation and constantly enforced by the courts.
The same rule applies to a servant as to an agent.
8 § 3. SAME SUBJECT-JUDGMENT AND DIscRETIoN NOT TO B, DEL-EGATED.-The reasons for this rule are particularly applicable to those cases where the performance of the agency requires, upon the part of the agent, the exercise of special skill, judgment or discretion. Such relations are obviously created because the principal places special confidence in the particular agent -selected, and there is abundant reason. why the trust should. not be transferred to another of whose fitness or capacity the principal may'have no knowledge, without the latter's express consent.
Thus where an agent had been entrusted with the general administration of the aftairs of a trading company, but no power to substitute others in his place had been given him, it was held that no such power could be implied, because there was evidently a confidence reposed in him which the company might not be willing to repose in others.
2 And so where one was appointed general agent to conduct the sale of subscription books in a certain territory under circumstances showiAg that the principal "depended upon the experience, skill and energy, as well as the resources and facilities of the general agent," it was held' that his powers and duties could not be assigned or delegated without the principal's consent. A bailment of personal property to an agent with power to sell, also creates a personal trust which cannot be delegated.
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And so does authority to sell real estate.
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So where an agent had been authorized to sell real estate, but in his absence and without his knowledge, the land was sold by one falsely assuming to be a subagent, it was held that the sale was binding neither upon the principal nor the agent, as the principal was entitled to the judgment and discretion of the agent in making the sale."
1 For similar reasons, authority to lease real estate cannot be delegated.1 2 § 4. ATTORNEYS CANNOT DELEGATE PERSONAL UNDERTAKING.-
The appointment of an attorney to argue or conduct a cause, compromise a dispute, or enforce a claim, creates a personal trust, and he can not entrust the performance of this duty to another attorney of -his own selection, or let the case out on shares, or in any other wise delegate the performance, without the consent of his principal. This rule, however, does not demand that the attorney shall perform, in person, all of the merely mechanical or ministerial work involved in the case. As will be seen in a subsequent section, the § 3. 4 If he does so, the client may declare the contract at an end, and recover whatever he has given for the services: Hilton v. Crooker, supra. The client may, however, ratify it with full knowledge of the facts: Reese v. Resburgh, supra.
performance of such duties through the agency of others, falls under a well recognized exception to the general rule.
2 § 5. ARBITRATORS CANNOT DELEGAT4 THEIR PowEis.-This rule also applies with special force to arbitrators. They are selected by parties who have placed particular confidence in their personal judgment, discretion and ability, and it would be a palpable injustice if they were to be permitted to delegate their responsibilities and powers to others.-But it is entirely proper for arbitrators, in a case requiring it, to obtain from disinterested, persons of acknowledged skill such information and advice in reference to technical questions submitted to them, as may be necessary to enable them to come to correct conclusions, provided that the award is the result of their own judgment after obtaining such information.
2 They may also avail themselves of such mechanical or ministerial assistance as the nature of their duties may require'. 8 § 6. AuCTIONEERs., BROKERS AND FACTORS CANNOT DELEGATE.-As will be seen also when these various forms of agency are taken up, the same rule applies to auctioneers, brokers and factors, who are forbidden to delegate without the principal's consent the powers confided to them not merely mechanical or ministerial. § 7. EXECUTORS, ETC., CANNOT DELEGATE PERSONAL TRUSTS.-This principle is, likewise, of frequent application to the case of persons upon whom the law has devolved discretionary or fiduciary powers, such as executors, guardians and public trustees. Such powers cannot be delegated without express authority.' § 8. SAML RULE APPLIES-TO MUNICIPAL CORBORATIONS. discretion are to be exercised, the body or officer entrusted, with the duty must exercise it; it cannot be delegated or farmed, out. 1 § 9. AND TO PRIVATE CORPoRATION.----"The general supervision and direction of the affairs of a corporation," says Mr. Morawetz, Scare especially intrusted, by the shareholders" to the board of directors; it is upon the personal care and attention of the directors that the shareholders depend for the success of their enterprise. It follows that authority to delegate these general powers of management cannot be implied." 1 § 10.
EXC4PTIONS AND MODIVICATION.-But the general rule above given of course gives way before an express power of delegation or substitution; and it is also subject, as has been stated, to certain exceptions and modifications growing out of the nature of the authority or the exigencies and necessities of the case, or based upon the custom and usage of trade in similar cases. Thus-- § II.
I. SUBAGENT MAY BE EMPLOYED WHEN DUTIES ARE MECHANICAL OR MINISTERIAL MERELY.-Where in the execution of the authority an act is to be performed which is of a purely mechanical, ministerial or executive nature, involving no elements of judgment, discretion or personal skill, the reason for the general rule does not apply, and the power to delegate the performance of it to a subagent may be implied. ' Thus an agent empowered to execute a promissory note, 2 or to bind his principal by an accommodation acceptance, 3 or to sign his §8. name to a subscription agreement, 4 or to execute a deed, 5 having himself first determined upon the propriety of the act, may direct another to perform the mechanical act of writing the note or signing the acceptance, subscription or deed, and the act so performed will be binding upon the principal.
So an agent authorized to sell real estate, who exercises his own discretion as to the price and the terms, may employ a subagent to look up a purchaser," or to point out the land to one contemplating a purchase.
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So, in a different field, a city council having power to adopt ordinances may adopt a code compiled by the city attorney. "The adoption, not the compilation, was the legislative act."" § 12. II. WHEN THE PROPER CONDUCT OF THE BUSINESS REQuIRES IT.-It is obvious, too, that notwithstanding the general rule, there are many cases wherein from the very nature of the duty, or the circumstances under which it is to be performed, the employment of subagents is imperatively necessary, and the principal's interests will suffer if they are not so employed. In such cases, the power to employ the necessary subagerits will be implied.
1 The authority of the agent is always construed to include the necessary and usual means to execute it properly.
Thus if a note be sent to a bank for collection, and for the protection of the principal it becomes necessary to have the note protested, the authority of the bank to employ the proper officer will be implied ;2 and so if a note or draft be sent to a bank of other agent, 3 to be collected at a distant point, the authority of the bank § xi . or other agent to employ a subagent at the place of collection, and to forward the note or draft to him there, would be presumed. 4 So an agent employed to collect a demand by suit would have implied power to employ the necessary attorneys ;5 or if authorized to sell goods, to employ a necessary brokei or auctioneer;O or if authorized to charter a vessel, to employ a vessel broker to assist him in securing the charter. 7 § 13. -So an agent of an insurance company given charge of a large territory or of an extensive business in a smaller territory and expected to accomplish results which could not reasonably be demanded of his individual and personal efforts, would have implied power to appoint such subagents and assistants as the contemplated results reasonably required.' The mechanical and ministerial parts would, of course, be delegable within the rule already considered; but even the discretionary portions might also be delegable in such a case upon the ground of an implied authority. § z2. ' Whether the bank or other agent really undertakes to act as an agent merely or rather as arf independent contractor is a disputed question. In Bodine %. .Exchange Ins. Co., supra, it was said: "We know, according to the ordinary course of business, that insurance agents frequently have clerks to assist them; and that they could not transact their business if obliged to attend to all the details in person, and these clerxs can bind their principals in any of the business which they are authorized to transact. An insurance agent can authorize his clerk to contract for risks, to deliver policies, to collect premiums and to take payments of premiums in cash or securities, and to give credit for premiums or to demand cash; and the act of the clerk in all such cases is the act of the agent, and binds the company just as effectually as if it were done by the agent in person." This rule has sometimes been cited as authority for a sort of general power in the ordinary insurance agent to employ clerks who would thereby be vested with all his powers, discretionary as well as mechanical. Such a view is believed to be both unsound and dangerous unless the insurance business is to be put upon a different footing from others. See Waldman v. Insurance Co., 9! Ala. For similar reasons an agent whose employment involves the performance of duties at various places may be found to have implied power to employ assistants because of the physical impossibility of his performing in person. 2 And, generally, an agent put in charge of a business or a department of a business which can regularly and, properly be carried on only by the employment of assistants and subordinates, would, where no other arrangement is made, have implied power to appoint them.' § 14. III. WHEN JUSTIFIED BY USAGE OR CouRSm op TRADE.-Again, the appointment of a subagent may be justified by a known and established, usage or course of dealing.' Parties contracting in reference to a subject-matter concerning which there is such a usage may well be presumed to have it in contemplation. In contractis tacite insunt quac sunt moris et consuetudinis, is a maxim of law.
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Thus where goods were entrusted by the plaintiff to-a merchandise broker to sell, deliver and receive payment, and the broker deposited them in accordance with a usage with a commission merchant connected with an auctioneer, taking his note therefor, and some of the goods were afterward sold at a less price than the broker was authorized to sell them for, it was held that the principal was bound by such act of the broker and that he could not maintain trover against the commission merchant. Said the court: "Business to an immense amount has been transacted in this way, and the usage being established, it follows that when the plaintiff authorized -his broker to sell, he authorized him to sell according to the usage; and when the defendants dealt with the broker, even if they had known that the goods were not his own, they had a right to consider him as invested with power to deal according to the usage." also be derived from the same source, as may other powers referred to in the preceding section. 4 Usage, however, will not be permitted to contravene express instructions, and if the agent has been denied the power of delegation, usage can not confer it. 5 Nor can usage justify the agent in violating the fundamental duties which he owes to his principal or change the intrinsic character of the contract existing between them.
6 § 15." IV. WHEN NECEssITy OR SUDDEN EMERGENCY JUSTIFIES IT.-So there may be cases in which supervening necessity or sudden emergency may justify the employment of subagents.' Thus, for example, if a railroad train in transit should suddenly be deprived of its fireman or brakeman, the authority of the conductor to employ someone else to fill the place until the necessity was past or the company could act would doubtless be sustained.. 2 In England it is held that the power can not exist if the circumstances are such that the principal may be communicated with and his instructions procured. "The impossibility of communicating with the principal," said SMITH, L. J., "is the foundation of the doctrine of an agent of necessity." 3 This is a salutary principle, though not always recognized in the American cases. § 16. V. WHEN ORIGINALLY CONT4MPLATED.-And so, if the appointment of a subagent was contemplated, by the parties at the time of the creation of the agent's authority, or if it was then expected that subagents might or would be employed, this would be treated as at least implied authority for such an appointment.' § 17. VI. RATIFICATION OF AN UNAUTHORIZED APPOINTMENT.-And, finally, even though authority to appoint subagents cannot be deduced by any of the methods already enumerated, it may be § 14. 4 found that such an appointment has subsequently, with knowledge of the facts, been either expressly or impliedly ratified;' and here, as in other cases, such a ratification is equivalent to a prior authority. Knowledge of the facts and voluntary action, however, are as essential here as elsewhere, and the principal by accepting what he was entitled to from the agent, in ignorance that a subagent had been employed, does not ratify -his appointment.
2 § I8. CARE REQUIRED IN MAKING AUTHORIZED APPOINTMENT.-Where the appointment of a subagent is authorized, the agent appointing him does not impliedly warrant that the person selected by him will be in all respects a fit and proper agent. The measure of his duty in that regard is to exercise reasonable care and skill to appoint a suitable person.' § 19.-WHOsE AGENT IS THE SUBAGNT.-Wherever a subagent has been lawfully appointed, in pursuance of the foregoing rules, he undoubtedly acts so far with the consent of the principal that the latter is bound by the act of the subagent done within the scope of the authority conferred upon the original agent. Whether, however, he is the agent of the principal in such sense that there is a privity of contract between them-so that, for example, the principal may or must look to the subagent for redress if the authority be improperly exercised, or that the subagent may or must look only to the principal for indemnity or compensation-is another matter. The principal may clearly be willing to consent that his agent may perform the duty through a -substitute employed at the agent's risk and expense, when he would not be willing, at his own risk and expense, to have such a substitute employed. The familiar case of the independent contractor furnishes an analogy. The employer here expects that the contractor will avail himself of agencies and'means selected by himself and for which he is responsible; but the employer does not expect to answer for the defaults of the contractor's servants or to pay them for their services. The principal may consent to the employment of subagents on such terms as please him, and where he has consented only upon the express or implied condition that the subagent shall not be deemed his agent, that condition, as between the parties, must control. is said by Senator VRPILANCK in a leading case in New York: "There is a.wide difference made as well by positive law as by the reason of the thing itself between a contract or undertaking to do a thing, and the delegation of an agent or attorney to procure the doing of the same thing-between a contract for" building a house, for example, and the appointment of an overseer or superintendent, authorized and undertaking to act for the principal in having the house built. The contractor is bound to answer for any negligence or default in the performance of his contract, although such negligence or default be not his own, but that of some sub-contractor or under workman. Not so the mere representative agent who discharges his whole duty if he acts with good faith and ordinary diligence in the selection of his materials, the forming of his contracts and the choice of his W7orkmen." § 21.
-The same distinction is also stated in much the same way by MR. JusTIcz BLATCHVORD in the Supreme Court of the United States. "The distinction," he says, "between the liability of one who contracts to do a thing and, that of one who merely receives a delegation of authority to act for another is a fundamental one. If the agency is an undertaking to do the business, the original principal may look to the-immediate contractor with himself, and is not obliged to look to inferior or distant under-contractors or subagents when defaults occur injurious to his interest. * * * The nature of the contract is the test. If the contract be only for the immediate services of the agent, and for his faithful conduct as representing his principal, the responsibility ceases with the limits of the personal services undertaken. :Sut when the contract looks mainly to the thing to be done, and the undertaking is for the due use of all proper means to performance; the responsibility extends to all necessary and proper means to accomplish the object, by whomsoever used.", § 22.
-So where the question was as to the liability of a factor for the defaults of another to whom he had sent the goods for sale, the latter [the defendant] contended that if plaintiffs [the principals] told him to "do with the goods as with his own," or if "the employment of a subagent .was necessary, and. that fact was known to plaintiffs," then, in either event, defendant has a right to send the goods to a factor of good credit, to whom and. not to the defendant, plaintiffs should look for their proper disposition. But the court said, "We do not think that if the jury had found both of these facts in favor of defendant it necessarily followed that he would not be liable for the default of the person so selected. The inquiry still remained, was this person selected as the servant of the agent or factor, or did he become the agent of the principal? It by no means follows, where produce, for instance, is intrusted, to a commission merchant in Dubuque, and sent forward by him to his correspondent or agent at Chicago or St. Louis, that a privity of contract exists between such correspondent and principal, to the extent that the original factor is released and the subagent only is liable, Nor does it make any difference that the principal .or consignor knows that it must and will be sent forward to fiild a market. He has a right to, and is presumed to repose confidence in, the financial ability and business capacity of the person so employed, and if such factor employs other persons, he does so upon his own responsibility; and, having greater facilities for informing himself and extending his business relations, upon him and not upon the principal should fall the loss of any negligence or default. If, however, another person has been substituted who, with the knowledge and approbation of the principal, takes the place of the original factor, or if such substitution is necessary from the very nature of the business, and this fact is known to the principal, the liability of the substitute may be direct to the principal, depending upon questions of good faith and the like on the part of the factor in selecting the substitute."' § 23.
-The form in which the question most frequently presents itself is in determining the liability of a bank for the defaults of its correspondent banks in the process of collecting checks, notes and the like delivered to it for collection. Upon this question the authorities are hopelessly in conflict-not, however, as to the rule of liability when the nature of the undertaking is determined but as to the, proper construction of the facts in deciding upon the nature of the undertaking. agent, and subagent. This subject is reserved for subsequent consideration. ButIt general.-If, under the circumstances, it appears that the agent employed the subagent for his principal, and by his 'authority, expressed or implied, then the subagent is the agent of the principal and is directly responsible to the principal for his conduct; and if damage results from the conduct of such subagent, the agent is only responsible in case he has.not exercised due care in the selection of the subagent.
But if the agent, having undertaken to transact the business of his principal, employs a subagent on his own account to assist him in what he has undertaken to do, he does so at his own risk, and there is no privity between such subagent and the principal. The subagefit is, therefore, the agent of the agent only and is responsible to him for his conduct, while the agent is responsible to the principal for the manner in which the business has been done, whether by himself, or his servant or his agent.' FLOYD R. MlcHEM.
